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I. ASSIGNMENTS OF ERROR

1. The trial court erred when it failed to enter written findings

and conclusions after the CrR 3.6 hearing.

2. The trial court erred when it denied Appellant's CrR 3.6

motion to suppress.

3. The state failed to prove beyond a reasonable doubt all the

elements of trafficking in stolen property.

4. The state failed to prove beyond a reasonable doubt all the

elements of money laundering.

II. ISSUES PERTAINING TO THE ASSIGNMENTS OF ERROR

1. Did the trial court err when it failed to enter written findings

and conclusions after the CrR 3.6 hearing? (Assignment of

Error 1)

2. Did the affidavit contained in the complaint for search

warrant fail to establish probable cause to believe that Terry

Gaines was engaged in criminal conduct, and was it based

on mere supposition and personal belief, where the affidavit

concluded that Terry Gaines must be knowingly selling

stolen Xerox ink sticks because he is selling the ink sticks

online for less than retail, and because several other

individuals who engaged in the same practice had been
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arrested (but not yet convicted) of selling stolen ink sticks?

Assignment of Error 2)

3. Did the State prove all the elements of trafficking in stolen

property where the evidence did not support a conclusion

that Gaines knew the property was stolen? (Assignment of

Error 3)

4. Did the State prove all the elements of money laundering

where the evidence did not support a conclusion that Gaines

knew the proceeds were obtained from the sale of stolen

property? (Assignment of Error 4)

III. STATEMENT OF THE CASE

A. PROCEDURAL HISTORY

The State charged Terry Eugene Gaines by Amended

Information with eight counts of money laundering ( RCW

9A.83.010, .020) and 34 counts of trafficking in stolen property

RCW 9A.82.050). (CP 2682 -2705) The State also alleged in each

count that the offense was aggravated because it was "a major

economic offense or series of offenses" (RCW 9.94A.535(3)(d)).

CP 2682 -2705) The State alleged that, over a five year period,

Gaines sold printer ink sticks stolen from the Xerox Corporation,

and used the proceeds from the sales for personal purchases. (CP
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26 -31, 2682- 2705).

Prior to trial, Gaines moved to suppress evidence collected

during a search of his home, arguing that the facts alleged in the

State's request for a search warrant were insufficient to support the

issuance of a warrant. (CP 56 -66; RP 70 -73, 76 -77) Gaines also

moved to dismiss the charges, pursuant to Knapstad arguing that

the State's evidence did not establish that the ink sticks were stolen

and /or that Gaines knew they were stolen. (CP 111 -2681; RP 145-

49, 158 -59) Both motions were denied. (RP 77 -78, 160) Gaines

unsuccessfully renewed his motion to dismiss at the conclusion of

the State's case -in- chief. (RP 1021 -25)

The jury convicted Gaines on all counts, and found that the

major economic offense" aggravator applied to all of the counts

except money laundering charged in count one. (RP 1277 -1292;

CP 2824 -2907) The trial court imposed an exceptional sentence

totaling 108 months, and ordered restitution in the amount of 1.8

million dollars. (CP 2949, 2950, 2952 -53, 2959 -2962; RP 1317 -19)

This appeal timely follows. (CP 2931)

B. SUBSTANTIVE FACTS

The Xerox Corporation manufactures a line of wax -like ink

sticks for use in its business printers. (RP 865 -66) These "Phaser"
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ink sticks are manufactured in only one location, Wilsonville,

Oregon. ( RP 200, 862) The Wilsonville plant manufactures

approximately 12 million Phaser ink sticks per year. ( RP 868)

There are tight controls in place to oversee the manufacture and

inventory of the ink sticks. (RP 868, 895, 896) If any ink sticks are

not up to standard, they are either re- melted and remanufactured,

or are transported and disposed of by a professional waste

management company. (RP 868, 869 -70, 872)

The salable ink sticks are sent off -site to be placed by threes

into pre - printed and branded cardboard boxes. (RP 876 -77, 897-

98) Xerox then sells the packaged ink sticks to large distributors,

who sell the ink to retail vendors for eventual sale to business

consumers. (RP 920 -21) Xerox does not sell the ink sticks at a

discount, and also keeps track of all of their distributors. (RP 925,

926)

A Research and Development team is also located at

Xerox's Wilsonville campus. ( RP 893) The team works in close

proximity to the manufacturing operation. (RP 893) The team uses

a great deal of ink in their work, so they have access to a large

storage area filled with loose, unpackaged sticks. (RP 893, 897 -98,
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Keith Cutri worked as a theft and fraud investigator for Xerox

corporation. (RP 190 -191) In early 2008, Cutri received a tip that

Xerox employees stationed at the Microsoft campus in Redmond,

Washington, were stealing ink sticks out of a storeroom and

reselling them online. (RP 199) He went to several online auction

sites, such as eBay, looking for anyone selling large volumes of

Xerox ink sticks. ( RP 200) He came across one seller doing

business as RAM (RP 200) Cutri monitored RAM

account, and noted a consistent pattern of large volume sales at

prices well below the normal retail price. (RP 200, 202, 203)

Cutri also engaged in three transactions with RAM_98405

for the purchase of Phaser ink sticks, so that he could inspect the

product and obtain the address of the seller. ( RP 206) Cutri

determined that RAM_98405 was the username of Terry Gaines,

and the associated address was 3843 South 8th Street in Tacoma,

Washington. (RP 199, 207, 333 -34)

Cutri purchased 12 sticks for $233.00, but 12 sticks would

usually sell at the retail price of about $450.00. (RP 203, 209) The

ink sticks arrived unwrapped and without the usual retail packaging.

RP 211 -12, 214) This indicated to Cutri that RAM_98405 was not

a legitimate distributor. (RP 214)
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Then, in early 2009, Cutri learned of allegations that Xerox

employees at the Wilsonville campus were stealing and selling ink

sticks. (RP 204) Because RAM_98405 was still engaged in selling

a large volume of ink sticks, Cutri suspected a connection and

contacted the Tacoma Police Department to file a compliant. (RP

204, 216)

Tacoma Police Detective Scott Shafner received Cutri's

complaint and began an investigation. (RP 332 -33, 337) Shafner

went to the South 8th Street address and spoke to Gaines. (RP

338 -39) Gaines confirmed that RAM_98405 was his eBay and

PayPal username, and acknowledged that he sold Xerox ink sticks

on eBay. (RP 339, 340)

Gaines agreed to let Shafner inside the home to see the ink.

RP 340) Shafner noticed three large bins filled with individual

blister packs of ink sticks. (RP 340) He estimated that Gaines had

about 500 ink sticks. ( RP 340) According to Shafner, Gaines

became " uncomfortable" when asked how he obtained the ink

sticks. ( RP 341) Gaines told Shafner that he got them from an

online auction site from a user called "angeleyes." (RP 341)

After this visit, Shafner obtained a search warrant for Gaines'
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house and his eBay and PayPal records.' (RP 346) When Shafner

and other officers searched Gaines' house in April of 2009, they

seized 328 individual ink sticks. (RP 348, 363, 373) Shafner also

told Gaines that he believed the ink had been stolen, and Gaines

replied, "Really ?" (RP 348)

Shafner sent samples of the seized ink sticks to the Xerox

plant in Wilsonville for examination and testing. (RP 353) Testing

of the ink confirmed that it was genuine Xerox Phaser ink,

manufactured at the Wilsonville, Oregon plant. (RP 853, 858, 859,

860 -862) A visual inspection of the ink sticks indicated that the

sticks were all from the same batch, and were manufactured within

minutes of each other. (RP 892)

Cutri reviewed the eBay and PayPal) records that Shafner

obtained, and noticed several payments to a person named Tom

Long. (RP 291, 375 -76) He ran that name through Xerox's human

resources database, and found that Long was employed at Xerox's

Wilsonville campus. (RP 220) Long worked in the Research and

Development engineering support group, which is responsible for

PayPal and eBay are jointly owned. (RP 562) Through PayPal, anyone can set
up an account to make or receive payments via credit card or wire transfer to or
from any other individual or business. (RP 562) PayPal is not a bank, but a
PayPal account can be used like a bank account by the account holder. ( RP
566 -57)
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testing Phaser printer products. (RP 220, 893) Long would have

had access to ink sticks but would not have had permission to take

them off site. (RP 222, 897 -98, 899)

Shafner then obtained a search warrant for all of Gaines'

financial records. (RP 380) A forensic accountant, William Omatis,

reviewed Gaines' Washington Mutual bank, Chase bank, eBay and

PayPal records from 2005 -2009. ( RP 391, 726, 736 -39, 743)

Omatis did not find any reference to payments for, or purchases of,

ink sticks by Gaines. (RP 743, 805) But he did notice a number of

payments made to or purchases made on behalf of Tom Long. (RP

799 -800, 801 -03))

Omatis estimated that Gaines' ink sales totaled

approximately $900,000 between 2005 and 2009, but Xerox

estimated their revenue loss at approximately $1.8 million. ( RP

253 -54, 806, 928) A portion of Gaines' sales were conducted

through the internet and eBay and a portion were conducted offline.

RP 747, 752 -53, 758 -59)

Between 2005 and 2009, Gaines did not report the income

or wages earned from selling the ink sticks on his Washington

business tax returns or to the State Employment Security

Department. (RP 553, 555, 593 -94) And there are no notations in



Gaines' financial records of payments to the Internal Revenue

Service in connection with the ink sale income. (RP 806 -08) But

Gaines did report some non -ink related income from various

sources. (RP 768 -70)

As far as expenditures, Omatis noted that Gaines transferred

money from his PayPal account into his personal bank accounts,

but also made several consumer purchases directly from his

PayPal account. (RP 755, 776) During the period between 2005

and 2009, Gaines made significant purchases from Lowes and

Home Depot and paid for construction labor; purchased a $4,000

home security safe; made mortgage payments; purchased several

automobiles, including a 2008 Infinity; made investments in stocks

and precious metals; and took several vacations and a cruise. (RP

643 -44, 717 -18, 721, 776, 777, 791 -95)

As the investigation continued, Shafner collected evidence

that Gaines was continuing to sell ink on eBay in the months

following the first search of his home. ( RP 388 -39) Shafner

executed a second search warrant at Gaines' house in January of

2010. ( RP 400) The officers seized computers, an Infinity

automobile, a large safe that contained weapons, collectible coins,

a large silver bar, and expensive cameras. (RP 415, 487) During
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the search, Shafner noticed that Gaines' basement appeared to

have been recently renovated. ( RP 428 -29) Gaines was placed

under arrest and taken into custody. (RP 40, 617)

Gaines' son, Devon Gaines, testified that Long and his father

were very close, like brothers. ( RP 678) Long would bring ink

sticks to the house, and Gaines sold the sticks on eBay. (RP 667-

69) Gaines' daughter, Alexis Gaines, also testified that her father

got the ink sticks from Long. ( RP 284) She testified that she

overheard Gaines telling Long what colors and amounts of ink

sticks Long should get for him. (RP 291 -92) She also testified that

Gaines gave her a box of ink sticks to store at her house after the

first search of his home. (RP 297)

Brenda Diettrich dated Gaines for about a year and a half

during the time that Gaines was selling the ink sticks. (RP 636,

638) According to Diettrich, Gaines told her that he obtained the

ink from an online auction, and that it was being stored in a barn

outside of Portland. ( RP 640) Gaines would get the ink from a

man named Tom. (TP 640 -41) He also told her that Tom got the

ink from the trash dumpsters at Xerox. (RP 643)

Gaines did not deny selling the ink sticks, but denied that he

knew or suspected that they were stolen. (RP 1103, 1105, 1109)
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He testified that Long is a good friend who approached him with a

business proposition to sell ink that Xerox was throwing away. (RP

1102 -1103, 1104)

Gaines first researched asking prices for ink sticks on eBay,

and saw that a lot of people were selling ink sticks at below retail.

RP 1103 -04, 1106) Gaines then began selling Long's ink sticks on

eBay at competitive prices. ( RP 1103 -04, 1106) He shared the

proceeds with Long. (RP 1106, 1162)

Cutri confirmed in his testimony that many people sell Xerox

ink sticks on eBay, and that Gaines' prices are consistent with the

prices paid to the other sellers. (RP 234 -35) It is not uncommon

for eBay sales to be below retail prices. (RP 235)

It did not occur to Gaines that the ink sticks were stolen

because he did not think that was something Long would ever do,

and because there were so many sellers on eBay doing the same

thing. (RP 1106, 1107, 1108, 1109)

IV. ARGUMENT & AUTHORITIES

A. THE TRIAL COURT ERRED BY FAILING TO SUPPRESS

EVIDENCE COLLECTED AS A RESULT OF A SEARCH OF

GAINES' HOUSE BECAUSE THE SEARCH WARRANT

AFFIDAVIT DID NOT SUPPORT A PROBABLE CAUSE

DETERMINATION

Detective Shafner submitted a complaint for search warrant
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to the Pierce County Superior Court. ( CP 64 -66; a copy of the

complaint is attached in the Appendix) In the search warrant

affidavit, Shafner asserted that:

Cutri contacted him and informed him that Gaines is selling
stolen ink sticks on eBay. Cutri "knows they are stolen
because of the discrepancy in how much these ink strips
cost on the market and how much he's selling them for on
eBay."

A factory worker at the Wilsonville, Oregon manufacturing
plant was arrested for stealing and selling ink sticks.

Gaines sold a pack of three ink sticks to Cutri for $233.25,
when three ink sticks would generally retail for $425.96.

Other individuals are suspected of selling large amounts of
stolen ink sticks on eBay at reduced prices, including one
individual with a username of "angel955."

Gaines had a large quantity of ink sticks in his house, and
said he bought them through an auction from someone with
the username "angeleyes."

In order for Gaines to make a profit, "he must have bought
these for much less than he's selling them for. He is

reluctant to tell your affiant exactly where he got the ink and
how much he paid for the ink. All of this leads one to believe
Terry Gaines knows the Xerox ink in his possession is
stolen."

CP 64 -66) Based on this complaint, a search warrant for Gaines'

house was issued and executed. (RP 346 -47)

Gaines moved to suppress the fruits of the search, arguing

that the search warrant affidavit did not support a probable cause
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determination. (CP 56 -66; RP 70 -73, 76 -77) The trial court orally

denied the motion, stating:

That sentence [ stating that Cutri knows they are
stolen because they are being sold for less than retail
value,] in and of itself may not be complete support
for the reasonable inference but there are numerous

other paragraphs in this search warrant, and those
numerous other paragraphs, as explained by the
detective, is -- goes to why Mr. Cutri believes the item
is stolen. So I am denying the motion to suppress.

RP 77 -78) But the trial court did not enter any written findings and

conclusions formalizing its ruling.

Criminal Rule 3.6(b) requires written findings to be entered

following a hearing regarding the admissibility of evidence. As

noted by our Supreme Court:

The purpose of . . . written findings of fact and
conclusions of law is to enable an appellate court to
review the questions raised on appeal.... A trial

court's oral opinion and memorandum opinion are no
more than oral expressions of the court's informal
opinion at the time rendered. An oral opinion "has no
final or binding effect unless formally incorporated into
the findings, conclusions, and judgment."

State v. Head 136 Wn.2d 619, 622, 964 P.2d 1187 ( 1998)

citations omitted) (discussing CrR 6.1(d)'s requirement of written

findings following a bench trial).

Gaines is prejudiced by the absence of written findings

because he is unable to assign error to the trial court's findings and
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conclusions, which compromises his ability to adequately challenge

the court's rulings and his convictions.

Nevertheless, it is clear that the trial court erred when it

denied Gaines' motion to suppress because Detective Shafner's

affidavit did not establish probable cause because it is based on

supposition not facts.

Appellate courts generally review the issuance of a search

warrant for an abuse of discretion. State v. Maddox 152 Wn.2d

499, 509, 98 P.3d 1199 (2004). Although deference is given to the

probable cause determination of the issuing judge or magistrate, a

reviewing trial court's assessment of probable cause is a legal

conclusion reviewed de novo. State v. Chamberlin 161 Wn.2d 30,

40 -41, 162 P .3d 389 (2007); State v. Young 123 Wn.2d 173, 195,

867 P.2d 593 (1994).

The warrant clause of the Fourth Amendment to the United

States Constitution and article I, section 7 of our state constitution

require that a trial court issue a search warrant only upon on a

determination of probable cause. State v. Vickers 148 Wn.2d 91,

108, 59 P.3d 58 (2002); State v. Cole 128 Wn.2d 262, 286, 906

P.2d 925 (1995). Probable cause exists if the affidavit in support of

the warrant sets forth facts and circumstances sufficient to establish
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a reasonable inference that the defendant is probably involved in

criminal activity and that evidence of the crime can be found at the

place to be searched. Cole 128 Wn.2d at 286; State v. Dalton 73

Wn. App. 132, 136, 868 P.2d 873 (1994). Accordingly, "probable

cause requires a nexus between criminal activity and the item to be

seized, and also a nexus between the item to be seized and the

place to be searched." State v. Goble 88 Wn. App. 503, 509, 945

P.2d 263 (1997) (citing WAYNE R. LAFAVE, SEARCH AND SEIZURE §

3.7(d), at 372 (3d ed.1996)).

An application for a warrant must state the underlying facts

and circumstances on which it is based in order to facilitate an

independent and objective evaluation of the evidence by the issuing

magistrate. State v. Smith 93 Wn.2d 329, 352, 610 P.2d 869

1980); State v. Helmka 86 Wn.2d 91, 92 -93, 542 P.2d 115 (1975).

Furthermore, before a magistrate issues a search warrant, there

must be an adequate showing of "c̀ircumstances going beyond

suspicion and mere personal belief that criminal acts have taken

place and that evidence thereof will be found in the premises to be

searched. "' State v. Seagull 95 Wn.2d 898, 907, 632 P.2d 44

1981) (quoting State v. Patterson 83 Wn.2d 49, 58, 515 P.2d 496

1973)). And statements regarding common habits or behavior of
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other suspected or known criminal types cannot form the basis of

probable cause. State v. Johnson 104 Wn. App. 489, 500, 17 P.3d

3(2001).

A finding of probable cause must be grounded in fact, not

supposition. Cole 128 Wn.2d at 286; Smith 93 Wn.2d at 352;

Helmka 86 Wn.2d at 92 -93. Absent a sufficient basis in fact from

which to conclude evidence of illegal activity will likely be found at

the place to be searched, a reasonable nexus is not established as

a matter of law. See, e.g., Smith 93 Wn.2d at 352 ( "if the affidavit

or testimony reveals nothing more than a declaration of suspicion

and belief, it is legally insufficient "); Helmka 86 Wn.2d at 92

Probable cause cannot be made out by conclusory affidavits. ");

Patterson 83 Wn.2d at 52 ( record must show objective criteria

going beyond the personal beliefs and suspicions of the applicants

for the warrant).

In this case, the known facts presented in the affidavit are

that other individuals are suspected of stealing and selling ink

sticks, that Gaines has ink sticks in his home, and that Gaines is

selling ink sticks at below retail prices. Both Cutri and Shafner then

conclude that Gaines must be selling ink sticks that are stolen, and

that Gaines must know they are stolen. This conclusion is based
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on suspicion and belief, and on what other individuals are

suspected of doing. It is not based on verified facts regarding

Gaines' actions.

The personal beliefs expressed in Shafner's affidavit do not

establish probable cause that a crime has been committed, let

alone support the issuance of a search warrant. If they did, then

anyone who sells items on -line for less than retail prices may be

subject to a search of their homes and businesses.

All evidence obtained directly or indirectly through the

exploitation of an illegal search must be suppressed. Wong Sun v.

United States 371 U.S. 491, 501, 75 L. Ed. 2d 229, 103 S. Ct.

1319 (1983); State v. Ladson 138 Wn.2d 343, 359, 979 P.2d 833

1999). Therefore, all of the items recovered from Gaines' house

during the first search, and any evidence obtained as a direct result

of that search, should have been suppressed.

B. THE STATE FAILED TO PROVE ALL THE ELEMENTS OF

TRAFFICKING IN STOLEN PROPERTY AND MONEY

LAUNDERING BECAUSE THE EVIDENCE DID NOT SUPPORT

A CONCLUSION THAT GAINES KNEW THE INK STICKS

WERE STOLEN

Due process requires that the State provide sufficient

evidence to prove each element of its criminal case beyond a

reasonable doubt." City of Tacoma v. Luvene 118 Wn.2d 826,
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849, 827 P.2d 1374 (1992) (citing In re Winship 397 U.S. 358, 90

S. Ct. 1068, 25 L. Ed. 2d 368 (1970)). Evidence is sufficient to

support a conviction only if, viewed in the light most favorable to the

prosecution, it permits any rational trier of fact to find the essential

elements of the crime beyond a reasonable doubt. State v.

Salinas 119 Wn.2d 192, 201, 829 P.2d 1068 (1992). "A claim of

insufficiency admits the truth of the State's evidence and all

inferences that reasonably can be drawn therefrom." Salinas 119

Wn.2d at 201.

To convict Gaines of trafficking in stolen property, the State

had to prove Gaines knew the property he sold was stolen. RCW

9A.82.050; RCW 9A.82.010(19); State v. Michielli 132 Wn.2d 229,

236, 937 P.2d 587 (1997). Likewise, in order to convict Gaines of

laundering money, the State had to prove that he conducted

financial transactions using proceeds that he knew were obtained

from trafficking in stolen property. RCW 9A.83.020; State v. Casey

81 Wn. App. 524, 531, 915 P.2d 587 (1996).

Tom Long provided the ink sticks to Gaines. ( RP 1103,

1105) Gaines told Diettrich, and also testified at trial, that Long told

him the ink sticks had been discarded by Xerox. (RP 643, 1103)

Gaines testified that he did not think that they were stolen, and did



not believe that Long would have stolen them. (RP 1106, 1108)

To establish guilty knowledge, the State relied in part on the

fact that the ink sticks were sold at far below retail value. But

Gaines' testified that many sellers on eBay were and are selling ink

sticks at prices similar to his. ( RP 1103 -04) This fact was

confirmed by Cutri. (RP 234 -35)

The State also relied in part on the fact that Gaines did not

declare the proceeds of the ink sales on his taxes. But many

otherwise legitimate businesses and individuals alike refrain from

declaring income in order to avoid paying taxes, or because they

are simply confused by the tax code. (RP 1056 -57) Avoiding the

payment of taxes on income does not prove that the income is ill-

gotten.

The State also presented evidence showing that Xerox did

not simply discard unused ink sticks, and that Xerox kept tight

controls over its ink stick inventory. ( RP 868, 869 -70, 872, 895)

But this information about the manufacturing process and internal

workings of Xerox would not have been known to Gaines, who was

not a Xerox employee. Thus, while the State may have proved that

the ink sticks were likely stolen, it did not prove that Gaines knew

they were stolen.
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The State presented a great deal of evidence to show that

Long likely stole the ink sticks, and to show that Gaines sold the ink

sticks. But the State did not prove, beyond a reasonable doubt,

that Gaines knew that the ink sticks he sold were stolen property.

Therefore, the State failed to prove an essential element of

trafficking in stolen property and of money laundering, and Gaines'

convictions should be reversed.

V. CONCLUSION

The affidavit in the complaint for the search warrant did not

present sufficient facts, as opposed to mere speculation and

opinion, to establish probable cause to believe that Gaines was

engaged in criminal activity. The trial court should have granted

Gaines' motion to suppress. Furthermore, the State failed to prove,

beyond a reasonable doubt, that Gaines knew the ink sticks that he

sold were stolen property. Accordingly, all of Gaines' convictions

should be reversed.

DATED: September 19, 2012

STEPHANIE C. CUNNINGHAM

WSB #26436

Attorney for Terry Eugene Gaines
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